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 ǲǳ  Ǥʹ
   ǲ ǳ     
Ǥʹǡǡ
     ǡ  ǡ  
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   ǡ͵Ͳ   
ǣ
        


07/17/2017 08:32:28

C M
Y K

39332-mqt_100-4 Sheet No. 123 Side A

ʹ͵Ǥ  ǡ Of Grids and Gatekeepers: The Socioeconomics of Mediationǡ ͳ
 Ǥ  Ǥͺ͵ǡͺͻȋʹͲͳȌǤ
ʹͶ. Id.
ʹͷǤ   Ƭ  ǡ Neutrality as a Discursive Practice: The Construction and
Transformation of Narratives in Community MediationǡinͳͳǤ Ǥ Ǥ Ƭ ǯͻǡͳȋ
 Ƭ  Ǥ  Ǥǡ ͳͻͻͳȌǤ  ǡ ǡ     ǣ   
       ǡ     
ǡ ǤSee, e.g.ǡ    
Ǥ ǡ      ǣ            ͳʹȂͻǡ ͳͺʹ
ȋ͵ǤǤʹͲͲ͵ȌǤ
ʹǤ        ǡ   ǡ Mapping the World:
Facts and Meaning in Adjudication and Mediationǡ͵ǤǤǤͳǡͺȂͺʹȋʹͲͳͲȌǤ
ʹǤ ǤǡThe Evaluative-Facilitative Debate in Mediation: Applying the Lens of
Therapeutic Jurisprudenceǡ ͺʹ Ǥ Ǥ Ǥ ͳͷͷǡ ͳ͵Ȃͺ ȋͳͻͻͺȌ ȋ  
Ȁ ȌǤ
ʹͺǤ ǡ supra  ͳǡ  ͻ͵Ȃ͵ͺǤ           
ǲǳǲ ǤǳId.ͻͶͺǤ
ʹͻǤ ǡsupra ͳȋǲ  ǤǤǤ
 ȏȐǤǤǤǡ   
ǤǳȌǤ
͵ͲǤ        ǡ    Ƭ  ǡ supra
ͳǤ
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       ǡ  
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  Ǥ      
ǯ        
 ǣ Ǥ ǡ
empowerment       
          
 ǯǤRecognition
        ǡ
ǡ
 ǤǤǤǤȏȐ     
   Ȅ     Ȅ
          
Ǥ͵ͳ
     ǡ      
Ǥ 
 ǡ    ǣ   Ǥ      
Ǥ͵ʹ
ǡ      ǡ 
           ǡ  
ǡ   Ǧǡ      ǲǳ  
ǲǳȄǡ Ǥ͵͵ǡǲǳ
  ǡ          ǡ 
    ǲǳǣ     ǯ
 Ǥ͵Ͷ
     ǣ ǲ    
 Ǥǳ͵ͷ

 ǲǡǳ
Ǥ     ǲ ǳ͵  ǲ
Ǥǳ͵        
  ǡ   ǡ  ǡ  
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͵ͳ. Id.ʹʹȂʹ͵ȋȌǤ
͵ʹ. Id.ͺǤ
͵͵. Id.ʹͳǤ
͵Ͷ. Id.ȋǲȏȐ  for themselves
  ǤǳȌȋȌǤ
͵ͷ. Id.ͳͺͶǤ
͵. See Ƭ ǡsupraͳͶǡǤ
͵Ǥ  ƬǡsupraͳͶǤ

39332-mqt_100-4 Sheet No. 123 Side B

ͶǤ Ǥ

39332-mqt_100-4 Sheet No. 124 Side A

07/17/2017 08:32:28

ͶͺͶǦ ͵ͺǦͶʹǦͻ ͶǦͻʹ͵ͳͳͷȋȌ

ʹͲͳȐ

INDIGENCY, SECRECY, AND QUESTIONS OF QUALITY

Ȁͳ͵ȀʹͲͳͺǣ͵ͷ

ͳ͵ͳ

      Ǥ͵ͺ   
       Ȅ
  Ǥ
ͷǤ   
     ǡ ǡ      
  ͵ͻǡǡ
ǤͶͲ
C. Of Mediation Codes
           
    ǲǳ  Ǥ     
 Ǥ
ͳǤ  
       Ǥ    
ǡͶͳ  ǡͶʹ   ǡͶ͵   ǡͶͶ  ǡͶͷ
ǡͶ ǡͶ   ǤͶͺ     


07/17/2017 08:32:28

C M
Y K

39332-mqt_100-4 Sheet No. 124 Side A

͵ͺǤ   ǡ  ƬǡsupraͳͶǤ
͵ͻǤ    ǡǡsupra 
ͳǡͻͶͲȋǲ ǳȌǤ
ͶͲǤ ǡ Regulating Mediatorsǡ supra  ǡ  ͳͷ ȋǲȏȐ   
  ǤǳȌǤ

 
 ǯ
ǡ
ȋǤ

ǯ
ʹͲͳȌǡ
ͶͳǤ 
ǣȀȀǤ ǤȀȀ̴Ȁ Ȁ̴̴
̴̴  Ȁ̴̴̴̴  ̴̴̴ Ǥ
ȏǣȀȀǤ ȀͺͺǦ ȐǤ
ͶʹǤ    Ǥ   ȋǤ Ǥ ǯ ʹͲͳȌǡ ǣȀȀǤǦǤȀǦ
Ȁ Ǧ Ǧ ȏǣȀȀǤ ȀǦ ʹ ȐǤ

 Ǥ Ǥ ȋ ǯ
ǯ
Ǥ ʹͲͲȌǡ
Ͷ͵Ǥ     
ǣȀȀǤ ǤȀȀȀ ȀȀ Ǧ ǦǦ ǦǤ
ȏǣȀȀǤ ȀͶͺǦ ȐǤ
 
 
ȋǯ
ǯ
Ǥ

ʹͲͲͺȌǡ
ͶͶǤ 
ǣȀȀǤ ǤȀȀ ȀǤȏǣȀȀǤ ȀͶǦͶȐǤ
ͶͷǤ                 ȋǤ ǯ 
  ʹͲͲͷȌǤ
ͶǤ      ȋǤ Ǥ   ʹͲͳȌǡǣȀȀǤǤȀ Ǧ
 Ȁ ǦȀ Ǧ ȏǣȀȀǤ ȀͷǦ ʹ ȐǤ
ͶǤ          Ǥ ȋǯ ǯ  ʹͲͳȌǡ
ǣȀȀǤǤȀǦȀǦ ȀǦ ǦǦ 
ȏǣȀȀǤ Ȁ ǦͻȐǤ
ͶͺǤ   ȋ   Ǥ  ȋǤ Ǥ  ʹͲͲͳȌǡ
ǣȀȀǤ ǤȀȀ ̴̴  Ǥͺ̴ͳǤ
ȏǣȀȀǤ Ȁ ͷͷǦͺȐȌǢ
 ȋ     Ǥ ȋ ǯ  ǯȌǡ ǣȀȀǤȀȀ
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ȏǣȀȀǤ Ȁ ǦͷͻȐȌǢ      ȋ     ȋ 
  ǯȌǡǣȀȀǤȀȀǦȀ ǦǦ ȀȏǣȀȀǤ ȀʹǦ
ȐȌǤ ǡǦǡ
 ǤSee ǤǡCorporate Codes of Ethics, Mandatory Disclosure,
and the Market for Ethical ConductǡʹͻǤǤǤʹͷ͵ȋʹͲͲͷȌǤ
ͶͻǤ  Ǥ ǡ  ͶͺȋͳͻͺȌȋ 
 ǲ ǡ 
 ǦǳȌǢ ǤǡWhy Does the ABA Promulgate Ethical Rules?ǡͷͻǤ
Ǥ Ǥ͵ͻǡͷͶȋͳͻͺͳȌȋǲȏȐ   ǳǤȌǢ   Ǥ
 ǡ        ǣ      ǯ   ͳͶ ȋͳͻͻͺȌ ȋ
      ǲ         
 ǦǤǳȌǤ
ͷͲǤ  ǡ Enforcement of Ethicsǡ in            ͳ͵ͳ
ȋƬ ǤǡͳͻͻȌǤ
ͷͳ. Id.
ͷʹǤ   
        ͷ  Ǥ       ǣ ǲȏȐ 
 
  ǡ          ǡ        
    Ǥǳ  ǡ HIV Confidentiality and the Right to
Warn—The Health Care Provider’s DilemmaǡͺͲǤǤǤ͵ȋͳͻͻͷȌǤ
ͷ͵Ǥ  ǡ A Legal Perspective on Codes of Ethicsǡ in        
  ǡͳʹͷȂʹȋƬ ǤǡͳͻͻȌǤ
ͷͶ. See, e.g.ǡ  ǯǤͳǤͳȋǤǯʹͲͳȌǤ
ͷͷǤ ǡ supra  ͷͲǡ  ͳ͵Ͳǡ ͳ͵ͷǤ         
  ǡ ǤƬ ǡ
Enforcement of Professional Ethics: A Comparative Study of Medicine, Nursing, Psychology and
Social Work in Ontarioǡ     Ǥ ͺͶͶ ȋ   ͳͻͺ͵ȌǤ
             Ǥ    Ǥ ǡ
Corporations Practicing Law through Lawyers: Why the Unauthorized Practice of Law Doctrine
Should Not Applyǡ ͷ Ǥ Ǥ Ǥ ͳͷͳǡ ͳͷ ȋʹͲͲͲȌ ȋǲȏȐ     
       ǤǳȌǢ   Ǥ ǡ Holistic Health Care: Including
Alternative and Complementary Medicine in Insurance and Regulatory Schemesǡ͵ͺ Ǥ Ǥ Ǥ
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ͺ͵ǡͻͲȋͳͻͻȌȋǲ ǤǤǤ     ǤǳȌǤ
ͷǤ  Ǥ ǡ The Regulation of Accountants and Public Accounting Before and
After Enronǡ ͷʹ  Ǥ Ǥ ͳ͵ʹͷǡ ͳ͵Ͷͷ ȋʹͲͲ͵Ȍ ȋ        
     ǡ       ǡ  
  ȌǤ
ͷǤ Ǥ ǡCharacter, Competence, and the Principles of Medical Disciplineǡͳ͵ Ǥ
 ǤƬǯʹͺͷȋʹͲͳͲȌǤ
ͷͺ. Professional Licensing, Certification & Disciplineǡ ʹͲ  Ƭ        Ǥ
Ǥ Ͷʹ͵ ȋͳͻͻȌǢ  Ǥ  ǡ Psychology Licensing Board Disciplinary Actions: The
Realitiesǡ͵ͷ ǯ ǤǣǤƬǤͳͲȋʹͲͲͶȌǤ
ͷͻ. See  Ǥ ǡ Toward a History of the Legalization of American Legal
EthicsȄII The Modern Eraǡ ͳͷ Ǥ Ǥ     ʹͲͷǡ ʹͳ ȋʹͲͲʹȌǤ     
      Ǥ
     Ǥ   ȋǤ  ǯ ͳͻͻʹȌǢ     Ǥ
    ȋǤǯʹͲͲʹȌǤ
ͲǤ ǲ            
   ǡ            Ǥǳ
        ȋǤ  ǯʹͲͲͷȌǤ
             ǡ  
ǲǤǤǤǤǳId.
ͳǤ             
  ǣ ǲ        
 Ǥ              
 ǡǤǳId.
ʹǤ   ǲ ǳ       ǡ
 ǡ Ǥ
ǡ Mediator Qualifications: The Trend Toward Professionalization, ͳͻͻ  Ǥ Ǥ ͺ
ȋͳͻͻȌ ȋǲ       ǤǤǤ ȏȐ    
 ǤǳȌǤ
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 ǡ Ǥ͵
             
    ǤͶ     
Ǣ  
ǡ ǲ        
  ǳͷȄ       
Ǥǡ 
         Ȅ 
 Ȅ  
      ǡ      ǡ
ǲǤǳ
D. One Area of Consensus: Confidentiality
        ǡ   
 ǣ Ǥ
  ǡ       ǡ  
    Ǥͺ     
        Ǥ   ǡ
            ǡ
 Ǥͻ
      ǲ  ǡǳ   
      ǤͲ      
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͵. See supra  ͳͲȂͳͶǤ
ͶǤ ǤǡEthics Codes for Mediator Conduct: Necessary but Still Insufficientǡʹʹ
Ǥ Ǥ  ͳʹʹͻǡͳʹ͵ȋʹͲͲͻȌȋǲ  Model Standardsǳ ǲ
ǯǤǳȌǤ
ͷǤ      Ǥǡ Guide for Regulating Dispute Resolution (GRDR): Principlesǡ in
     ǣ     ͷȋ Ƭ
ǤǡʹͲͳ͵ȌǤ
. See ǡsupra ͶǤ
Ǥ ǡRegulating Mediatorsǡsupra ǡʹͲͷȋǲǳ
ǲ ǳǤȌǤ
ͺǤ            Ǥ
ǯ   Ǧ      Ǥ ͳͶǤͲ ȋ   
ǡ Ǥ  Ǥ ǤȌȋȌǤ
ͻǤ  Ǥ ǡ Predictable Mediation Confidentiality in the U.S. Federal System, ͳ
 Ǥ Ǥ ǤǤʹ͵ͻǡʹͶͷȋʹͲͲʹȌȋ ǲ ǳ
 ǤȌǤ
ͲǤ  Ƭ ǤǡADR and the Federal Government: Not Such Strange
Bedfellows After Allǡ  Ǥ Ǥ Ǥ Ͳͻǡ ͳ ȋʹͲͲͳȌ ȋ       
ǲȏȐ ǯǳȌǤ
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ͳǤ   ǡ Suing Mediators, ͺ͵ ǤǤ Ǥ Ǥ ͳͶ ȋʹͲͲ͵Ȍ ȋ    
          ȌǤ       
               
         ǡ   Ǥ   
ǡͳͲͻǤǤͶ͵ͷͳȋʹͲͲ͵ȌǤ  
  ǡ  Ǥ ǡͶͺǤʹͺͲǡͺͲǡͺͲͻȋ Ǥ
ǤǤǤͳͻͻͷȌȋǲ 
 ǮǡǯǮǡǯǮǤǯǳȌǤ
ʹǤ          Ǧ      Ǧ
ǡ infra ͳ͵ͷȂͶǤ
͵Ǥ     ǣ     ͳͶͺ ȋ  Ǥǡ ʹͲͳͳȌ ȋ
 Ǧ ȌǤ
Ͷ. See ƬǡJudicial MisconductǡͳͶ Ǥ Ǥ  ͻ͵ȋʹͲͲͳȌǤ
ͷǤ       ǡ  ǡ      
     ǡ     ǡ   
 ǤSee ǡIn Defense of Mediationǡ͵͵ Ǥ Ǥ Ǥ
ͶǡͶͺȋͳͻͻͳȌȋ ǲǡǡ
 ǡǳ ǡǡǡ  ȌǤ
. See infra  ͳ͵͵Ȃ͵ͶǤ
. See ǡ Regulating Mediatorsǡ supra  ǡ  ͳͻͷȂͻ ǤʹͶ ȋ  
ȌǤ
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       Ǥ    
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      ǡ      
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     ǲǳ  ǡ    
 Ǥ
Ǥ
   ǡ ǡ      ǲ ǳ 
    Ǥ     not
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ͺ. See infra  ͳ͵ʹȂ͵ͶǡͳͶͶȂͶǤ
ͻǤ ǯ Ǥǡʹͳ ǤǤʹ͵ʹͷǡ͵͵ʹȋǤǤǤǤʹͲͲʹȌȋǲ
 ǡǡ
ǤǳȌǤ
ͺͲǤ  ǡ       Ǥ  ǡ
Regulating Mediatorsǡsupra ǡͳͶȂͷǤ
ͺͳǤ ǡSuing Mediators, supraͳǡͳͷͲȂͷ͵Ǥ
ͺʹ. Id.
ͺ͵Ǥ ǡ supra  ͷǤ          
 ǡ  ǡ
ǡ   Ǥ   ǡ The Mediation Alternative: Process
Dangers for WomenǡͳͲͲ Ǥ ǤͳͷͶͷȋͳͻͻͳȌǤǡsupraͷǡ ǯ
ǲǳǡ
Ǥ
ͺͶ. See ǡ supra  ͺ͵ ȋ      
 ȌǤ
ͺͷ. See supra  ͳͻȂ͵ͻǤ
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A. What Is Bad Mediation?
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     Ǥͺͺ 
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  ǣ   ǲ  ǳ 
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       Ǣͻͳ   
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ͺ. See supra     ʹ͵ȂʹͶǡ ͵ͳȂ͵͵Ǥ   Ǥ ǡ   ǡ  
   
 Ǧ        ǡ  
ǲ ǳȄ    
  Ǥǡsupra ͳǡͻͶͺǤ
ͺ. See supra     ͶȂͳǤ         
 ǲǳ 
             Ǥ   
  ǲ   ǳ ǡǡǡsupraͳʹǤ
ͺͺǤ     ǡ supra  ͷͷǤ
ͺͻǤ          ǡ  ǲǳ
Ǥǲǳ 
Ǥ supra  ͳʹȂͲǤ
ͻͲǤ ǡ Trashing, Bashing, and Hashing It Out, supra  ʹͲǡ  Ǥ   
 ǲǤǳǤǡ
ʹ ǤʹͻͶͷǡͻͶȋǤǤǤͳͻͻͺȌǤ
ͻͳǤ         ǣ ǲȏȐ   
          ǡ ǤǤǤ  Ǯ   
 ǤǯǳǦ
  Ǥ  ǡ ͻ͵ Ǥ ʹ ͳͲͻͶǡ ͳͲͻ ȋ Ǥ Ǥ Ǥ Ǥ ʹͲͲͳȌǤ    
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       ǣ       
    ǲ  ȏ ǯȐ        ǳ Ǥ
ǤǡͻͻǤʹͳͳͲǡͳͳͳͲȋǤǤǤͳͻͻͻȌǤ
ͻʹǤ ǡsupraͶǡͳʹʹͻȋ ǲ   ǳ
ȌǤ
ͻ͵. See, e.g.ǡ ǡ supra  ͺ͵ ȋ          
 ȌǤ
ͻͶǤ ǡsupra ͶǡͳʹʹͻȂ͵ͲǤ
ͻͷ. Valchineǡ ͻ͵ Ǥ ʹ  ͳͲͻǤ     ǲ ǳ     
 ǲǯ ǡ   ǡǳ            
ǤId.
ͻǤ ǤǡTake It or Leave It. Lump It or Grieve It: Designing Mediator Complaint
Systems that Protect Mediators, Unhappy Parties, Attorneys, Courts, The Process, and the Fieldǡʹͳ
 Ǥ Ǥ ǤǤʹͳǡʹʹȋʹͲͲȌǤ
ͻǤ           Regulating Mediators, supra
 ǡ  ͳͶȂǤ  ǡ   ǡ          
ǡǲ ǡǳ ǲ
 ǤǳId. ͳȂǤ
ͻͺǤ    ǡ             ǡ
     ǲ shall     ǡ   ǤǤǤ
Ǥǳ    ȋǤ
ǯ ʹͲͲͷȌ ȋ ȌǤ          
ǡ  ǡǤǡFairness and Formality: Minimizing the Risk of Prejudice
in Alternative Dispute ResolutionǡͳͻͺͷǤǤǤͳ͵ͷͻǡͳ͵ͺȂͻͳǤ
ͻͻǤ  ǡǲǡǳ 
Ǥ
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Ȅǡǡ
   ǡ         ǲ ǳ  
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        Ǥ  Ǧ
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B. Court-Annexed Mediation
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ͳͲͲ. Seeǡ e.g.ǡ  Ǥ  Ƭ  ǡ Domestic Violence and Mediation:
Responding to the Challenges of Crafting Effective Screensǡ ͵ͻ Ǥ ǤǤ ͷ͵ ȋʹͲͲͷȌǢ   
ǡYes, No, and Maybe: Informed Decision Making about Divorce Mediation in the Presence of
Domestic ViolenceǡͻǤƬ ǤƬǤͳͶͷȋʹͲͲ͵ȌǤ
ͳͲͳǤ  ǡ The Dangers of Mediation in Domestic Violence Casesǡ ͺ 
ǯǤ Ǥʹ͵ͷȋʹͲͲʹȌǢƬǡsupra ͳͲͲǤ
ͳͲʹǤ  Ǥ ǡGentle Jeopardy: The Further Endangerment of Battered and Children
in Custody Mediationǡ   Ǥ͵ͳǡ͵ͳͺǡ͵ʹͳȂʹʹȋͳͻͻͲȌǢǡsupraͳͲͳǡʹͶǤ
ͺǯǤ Ǥʹ͵ͷȋʹͲͲʹȌǢƬǡsupra ͳͲͲǡͷȂͷǤ
ͳͲ͵Ǥ             
      Ǥ          ǡ
    ǲǤǳSee, e.g.ǡ
ǡsupraͳͲͲǢƬǡsupra ͳͲͲǤ
ͳͲͶǤ           ǡ Why the “Haves” Come Out Ahead:
Speculations on the Limits of Legal ChangeǡͻƬǤǤͻͷǡͻȂͻͺȋͳͻͶȌǤ
ͳͲͷǤ  ǡCasting Light on the Black Box of Mediation: Should Mediators Make
Their Conduct More Transparent?ǡͳ͵ Ǥ Ǥ ǤǤͳǡͳǤͷʹȋͳͻͻȌǤ
ͳͲ. See infra  ͳͳȂʹʹǤ
ͳͲǤ   ǡ  Ǥ ǡ  Ǥ  ǡ  Ǥ ǡ  Ǥ  ǡ
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  ǣ ǡ   Ƭ     ȋʹͲͳ͵ȂʹͲͳͶ Ǥǡ ʹͲͳ͵ȌǢ  ǡ And
Justice for All—Including the Unrepresented Poor: Revisiting the Roles of the Judges, Mediators,
and Clerksǡ  ǤǤͳͻͺǡʹͲͲȂͲͻȋͳͻͻͻȌǤ
ͳͲͺ. Court ADR Across the U.S.ǡ     ǯ   ǡ
ǣȀȀ ǤȀ ǦǦ ǦǦȀ ȏǣȀȀǤ Ȁʹ ͶͺǦ ͵ȐǢ see
also
 Ǥ ǡ Our Court, Ourselves: How the Alternative Dispute Resolution Movement Is
Re-Shaping Our Legal SystemǡͳͲͺǤǤǤǤͳͷǡͳͺͷȂͺͺȋʹͲͲ͵ȌǤ
ͳͲͻ. See, e.g.ǡ       ͳͻͻͺǡ ʹͺ ǤǤǤ Ț ͷͳȂͷͺ ȋͳͻͻͺȌ
ȋ  ǲ        ǤǤǤ    
   ǳȌǤʹͺǤǤǤȚͷͳȋȌȋͳͻͻͺȌǤ
ͳͳͲǤ             Ǥ      ǡ
ǡ ǦǤǡ
Making Peace and Making Money: Economic Analysis of the Market for Mediators in Private
PracticeǡʹǤǤǤʹͷǡʹͲȋʹͲͲͻȌȋǲȏȐ ǡ
ǡ ǤǳȌǤ
ͳͳͳǤ Ǥ   ǡ A Call for Intellectual Honesty: A Response to the Uniform Mediation
Act’s Privilege Against DisclosureǡʹͲͲͳ Ǥ  Ǥ ǤͳͻǡʹʹȋʹͲͲͳȌȋ 
ǲ  ǳ ȌǢȋȌǡMediation v. Case Settlement: The
Unsettling Relations between Courts and Mediation—A Case Studyǡͳͻ Ǥ  Ǥ Ǥ Ǥͳ͵ǡ
ͳͻͻȂʹͲͶȋʹͲͳͶȌǢ ǤǡBurdening Access to Justice: The Cost of Divorce Mediation on the
Cheapǡ͵Ǥ  ǯǤǤ͵ͷǡ͵ͺͲȋͳͻͻͻȌǤ
ͳͳʹǤ  Ǥ ǡ 
            
ǡ pro se 
ǤSee ǤǡAdding by Subtracting: How Limited Scope
Agreements for Dispute Resolution Representation Can Increase Access to Attorney Servicesǡ ʹͺ
  Ǥ Ǥ  Ǥ ǤͷͻǡͲȂͳȋʹͲͳ͵Ȍȋ 
ǡ ǡ  ȌǤ
ͳͳ͵Ǥ   Ǥ ǡ You’ve Got Your Mother’s Laugh: What Bankruptcy Mediation Can
Learn from the Her/History of Divorce and Child Custody MediationǡͳǤ Ǥ Ǥ Ǥ Ǥ
ͶʹǡͶͶͳȋʹͲͲͻȌǤ
ͳͳͶǤ ǡsupraͳͳͳǤ
ͳͳͷǤ  ǡ Representation in ADR and Access to Justice for Legal Services
ClientsǡͳͲ Ǥ ǤǤƬǯͳͺͳȋʹͲͲ͵ȌǤ
ͳͳǤ       ǲ  Ǥǳ   Ǥ
ǡ Junk Justice: A Statistical Analysis of 4,400 Lawsuits Filed by Debt Buyersǡ ʹ Ǥ
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ǤǤͳͻǡͳͻͷȋʹͲͳͶȌǤ
ͳͳǤ          Ǥ   ǡ ADR’s
Place in Foreclosure: Remedying the Flaws of a Securitized Housing Marketǡ͵Ͷ Ǥ Ǥ
ͳͺͺͻǡͳͺͻͳȋʹͲͳ͵ȌǤ
ͳͳͺ. See generallyǡOf Grids and Gatekeepersǡsupraʹ͵Ǥ
ͳͳͻǤ ǡCourt-Connected ADR—A Time of Crisis, a Time of ChangeǡͻͷǤ Ǥ
Ǥͻͻ͵ǡͳͲͲͶȂͲͷȋʹͲͳʹȌǢǤǡShould Court-Sponsored ADR Survive?ǡʹͳ Ǥ Ǥ
  Ǥ Ǥ ʹͶͳǡ ʹͶͻ ȋʹͲͲȌ ȋ  Ǧ  ǲ     
  ǳȌǤ
ͳʹͲǤ Ǥ  ǤƬ ǡͳ ǤǤʹͳͳͶǡͳͳȋǤǤ
Ǥ ͳͻͻͺȌ ȋǲȏ Ȑ  ǡ           
    ǡ ȏȐ            
  ǤǳȌǤ
ͳʹͳ. See, e.gǤǡ  ǡ What’s Wrong with Mediation These Days, and How Can We Fix
    ǤͳȋǲȏȐ   
It?ǡ͵ʹ 
  ǤǳȌǢǤ ǡA Case for Judicial Accountability:
When Courts Add a Settlement Detour to the Traditional Appellate “Pathǡ” ͳ  Ǥ Ǥ  Ǥ
Ǥ ͵ͻǡ Ͷͳ͵ ȋʹͲͲʹȌ ȋ  ǲ            
  ǤǳȌǢ    Ƭ  Ǥ ǡ ADR in the Courts:
Progress,Problems, and PossibilitiesǡͳͲͺǤǤǤǤ͵ʹǡ͵͵ͷȋʹͲͲ͵ȌȋǲȏȐ
    ǡ          
    ǣ          ǡ  
ǡ  ǤǳȌǤ
ͳʹʹ. How To Prevent Mediation from Running Aground—Also: Busting Myths About What
 Ǥ   Ǥ͵ǡȋʹͲͲͷȌȋǲ
Arbitrators Do, ʹ͵  
ǳ            ǲ  
  ǳȌǤ
ͳʹ͵Ǥ ǡThe Emergence of Triage in Family Court Services: The Beginning of the
End for Mandatory Mediation?, Ͷ  ǤǤ͵ͳǡ͵ͺȋʹͲͲͻȌȋ Ǧ
        ǲ     ǳ   
ǲ  ǳȌǤ
ͳʹͶǤ ǤǡThe Use of Mediation in the 20th DistrictǡͶͲǤǤʹǡʹͺ
ȋʹͲͲͷȌ ȋ    ǲ  ǳ     ǲͳʹ ǳ 
  ǯ ȌǤ
ͳʹͷǤ ǤƬ ǤǡA Study of Domestic Mediation Outcomes With
Indigent Parentsǡ ͵ͻ Ǥ Ǥ Ǥ Ͷͳͷǡ Ͷʹͷ ȋʹͲͲͳȌ ȋ    Ǧ
ȌǢǡsupra ͳͲǡʹͲ͵ͳȂ͵ʹȋǲ
  ǤǤǤ    ǡ    ǡ    
Ǧ  ǤǳȌǤ
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ͳʹǤ ǤǡWhat Happens When Mediation is Institutionalized?: To the Parties,
Practitioners, and Host Institutionsǡͻ  Ǥ Ǥ  Ǥ Ǥ͵Ͳǡ͵ͳʹȋͳͻͻͶȌȋ
  ǲȏȐ       ǤǤǤ  
  ȏȐ  ǡ     ǡǳ   ǲ  
  ǦǳȌǤ
ͳʹ. See supra     ͻʹȂͳͲͳ ȋ    ǲǳ
ȌǤ              
     Ǥ           Ǥ  
ǡǤǡ ǡ A Survey of Domestic Mediator Qualifications and Suggestions for
a Uniform Paradigmǡ ͳͻͻͺ Ǥ  Ǥ Ǥ ʹͳǢ Ǥ  ǡ The Debate over Mediator
Qualifications: Can They Satisfy the Growing Need to Measure Competence Without Barring Entry
into the Market?ǡ Ǥ  Ǥ Ǥ ǤƬǤǯͻͷǡͳͲͷȂͲȋͳͻͻͷȌǤ
ͳʹͺǤ ǦǡWhen Dispute Resolution Begets Disputes of Its Own: Conflicts
Among Dispute ProfessionalsǡͶͶǤǤͳͺͳǡͳͻʹͷȋͳͻͻȌȋ 
ǲ    
   ǳȌǤ
ͳʹͻ. See supra  ȂͺǤ
ͳ͵ͲǤ              
  Ǥ   
    ǡ    ǡ Reclaiming Professionalism: The
Lawyer’s Role in Divorce Mediationǡ ʹͺ Ǥ Ǥ Ǥ ͳ ȋͳͻͻͶȌǢ see also   Ǥ ǡ The
Thinning Vision of Self-Determination in Court-Connected Mediation: The Inevitable Price of
Institutionalization?ǡ Ǥ ǤǤǤͳǡͺȋʹͲͲͳȌȋǲ  
      
 ǤǤǤ ǤǳȌǤ
ͳ͵ͳǤ   Ǥ  ǡ        ͳͲȂͳȋʹͲͳʹȌȋǲ ǤǤǤ
    Ǧ       ǤǳȌǤ  See also   Ǥ
 ǡ     ͷ ȋʹͲͲͶȌ ȋǲ   ǡ ǡ  ǡ   
ǡ       ǤǳȌǤ         
     Ǥ   Ǥ ǡ Lawyerless Dispute Resolution:
Rethinking a Paradigmǡ ͵    Ǥ Ǥ ͵ͺͳǡ ͵ͺͶ ȋʹͲͳͲȌ ȋǲȏȐ   
   ǤǳȌǤ
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ͳ͵ʹǤ     Ǧ      
 ǲ
 Ǥǳǯ   Ǧ     ǤͳͶǤͲȚ
ͳǤͶȋ  ǡ Ǥ  Ǥ ǤȌǤ
ͳ͵͵Ǥ , supra  ͳͳʹǡ  ͲȂͳ ȋʹͲͳ͵Ȍ ȋ  ǲ    
ǳȌǤ
ͳ͵Ͷ. See supra     ͳͲʹȂͳͲǢ see also   Ǧ Ƭ
ǤǡProcedural Justice and the Rule of Law: Fostering Legitimacy in Alternative Dispute
Resolutionǡ ʹͲͳͳ Ǥ  Ǥ Ǥ ͳǡ ͳ ȋǲȏȐ
                
   ǤǳȌǤ
ͳ͵ͷǤ  ǡǤǡBring in the Lawyers: Challenging the Dominant Approaches to
Ensuring Fairness in Divorce Mediationǡ ͻ  Ǥ Ǥ Ǥ ͳ͵ͳǡ ͳ͵͵ͻ ȋͳͻͻͷȌ ȋ  ǲ
    ǳȌǤ
ͳ͵Ǥ   Ǥ ǡ Pro Se Litigation in Times of Financial Hardship—A Legal Crisis
and Its SolutionsǡͶͷ ǤǤǤͶͷǡͶȋʹͲͳͳȌǤ
ͳ͵Ǥ   supra  ͳʹͶǡ      Ǧ  
  ǦǤ
ͳ͵ͺǤ   Ǥ ǡ Stepping Back Through the Looking Glass: Real Conversations with
Real Disputants About Institutionalized Mediation and Its Valueǡ ͳͻ   Ǥ Ǥ   Ǥ Ǥ
ͷ͵ǡ Ͳ͵ȂͲͶ ȋʹͲͲͶȌ ȋ           
ȌǤ
ͳ͵ͻ. Id.
ͳͶͲǤ  Ǥǡsupraͷǡʹͷǡͷ͵ȋ ǲ
      ǳ        ǲ ǳ
 ȌǤ
ͳͶͳǤ      ǡ  ǡsupra ͵ǡͷȂ
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ͳͶ͵Ǥ ǡsupra ͳʹ͵Ǣsee alsoǡThrough the Looking Glass, supra ͳ͵ͺǡ
ͷͺͻȋǲȏȐǦ   
     ǤǳȌǢ    Ǥǡ What Happens When Mediation Is
Institutionalized?ǡ supra  ͳʹǡ  ͵ͳͲ ȋ        
ǲ   ǳ Ǧ   ȌǤ
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ͳͶͶǤ  ǡ Mediation Certification: An Analysis of the Aspects of Mediator
Certification and an Outlook on the Trend of Formulating Qualifications for Mediatorsǡ ʹͻǤ Ǥ
ǤǤ͵ʹȋͳͻͻͺȌǤ
ͳͶͷǤ ǤǡsupraͳʹǤ
ͳͶǤ ǡ  ǡ        ǲ 
ȏȐ  ǡǳǲȏȐ    ǡǳǲȏȐ  ǤǳSee, e.g.ǡ
ǤǤǡȚͳǦʹͲͷȋʹͲͳȌǤ
ͳͶ. See  ǡsupra ʹǤ
ͳͶͺǤ   ǡ Qualification Requirements of Mediatorsǡ ͳͻͻͺ Ǥ  Ǥ Ǥ ͵ǡ
ͶͲǤ
ͳͶͻ. Id.  ȋǲȏȐ ǤǤǤ        ǳ
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ǲȏȐ ǡǡ
  ǤǳȌǤ
ͳͷͲǤ   ǡ       ǲǡǳ    
    Ǧǡ  ǲǡǳ       Ǥ
 ȂͻȋʹͲͲͶȌǤ
 Ǥǡ     
ͳͷͳǤ  ƬǤǡHow Do We Know That Mediation Training Works?ǡ
ͳʹ Ǥ Ǥ  Ǥ ʹͳȋʹͲͲͷȌȋǲ  
 ǤǳȌǤ
ͳͷʹǤ ǡǡǲ ǳ ǡ
ǡǲǦǡǳǲ  ǡǳ
ǲ      ǡ ǡ        
  ǤǳǤǤǡǡsupraͳͶǡȚͳǦͳͲͶǤ
ͳͷ͵Ǥ            
ǤǤǤǤ              ȋʹͲͳͳȌǤ
ͳͷͶǤ        ǲǳ ǡ supra 
 ͺȂͳͳͲǤ

ͳͷͷǤ ǡOf Grids and Gatekeepersǡsupraʹ͵ͺͻͶȂͻǤ
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 ǤǳȌǤǲ ǳ
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ǡ    ǣ        ͵ͷ ȋͳͻͻ͵ȌǢ  ǡ 
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ͳͷͻǤ  Ǥ ǡ Preliminary Reflections on the Establishment of a Mediation Clinic, ʹ
 Ǥ  Ǥ Ǥ Ͷͷǡ ͶͲ ȋͳͻͻȌ ȋǲ       ǡ   Ǧ
        Ǧ Ȅǡ   
 ǡ ǡǮǯȄ 
  ǳȌǤ
ͳͲǤ  ǡ   ǣ           ͳͺͷͲ   
ͳͻͺͲʹͷȋͳͻͺ͵ȌǤ
ͳͳ. See, e.g.ǡ  Ǥ ǡ The New York Bar Examination: A Critical Appraisalǡ Ͷͺ
ǤǤ Ǥ Ǥ Ǥ ͵ͳͷǡ ͵ͳͷ ȋͳͻȌ ȋ          
   ȌǤ
ͳʹǤ  Ǥ  Ƭ  ǡ Incremental Bar Admission: Lessons from the
Medical Profession, ͷ͵ Ǥ Ǥ͵ͶͲǡ͵ͶʹȂͶͷȋʹͲͲ͵ȌǤ
ͳ͵Ǥ    ǲ  Ǥǳ  The Uniform CPA Examinationǡ  
    ǡ ǣȀȀǤ ǤȀ ȀȀȀǤ
ȏǣȀȀǤ Ȁͺ Ǧ ȐǤ
ͳͶǤ    ǡ Contact a
Ǥ
Ǥ
Ƭ
  
 Ǥ
ǡ
Licensing
Boardǡ
ǣȀȀǤǤȀǫα  ȏǣȀȀǤ Ȁ ͶǦ ͶȐǤ
ͳͷǤ             ͳͺͻͲǤ
ǡ supra  ͳͲǢ see also   Ǥ ǡThe American Lawyer’s Next Hurdle: The
State-Based Bar Examination SystemǡʹͶ Ǥ    Ǥʹ͵ͷǡʹ͵Ȃ͵ͻȋʹͲͲͲȌȋ 
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ǤǡMoral Character as a Professional CredentialǡͻͶǤ ǤͶͻͳǡͷʹͻȋͳͻͺͷȌǤ
ͳǤ   Ǥ Ǥ
ǡǡ Ǥ ǡ
New York bar pass rates at their lowers point in at least 11 yearsǡ ȋ ǤʹǡʹͲͳͷǡ
ʹǣ͵ͷȌǡ
ǣȀȀǤǤ ȀȀ Ȁ̴̴̴̴̴̴̴̴ͳͳ̴Ȁǫ
̴ αƬ̴αƬ̴ α̴
ȏǣȀȀǤ Ȁͷ͵Ǧ ȐǤ
ͳͺǤ  Ǥ ǡ Do We Need the Bar Examination? A Critical Evaluation of the
Justifications for the Bar Examination and Proposed Alternatives, Ͷͷ Ǥ Ǥ ǤͳͳͻͳǡͳʹͳͻȂ
ʹͲȋͳͻͻͷȌǤ
ͳͻ. Id.  ͳʹʹͲǢ   ǡ Thinking Out of the Bar Exam Box: A Proposal to
“MacCrate” Entry to the Professionǡʹ͵ Ǥ Ǥ ͵Ͷ͵ǡ ͵ͶͻȂͷͲȋʹͲͲ͵Ȍȋ 
    ȌǢ  Ǥ ǡ Rethinking the Licensing of New
Attorneys—An Exploration of Alternatives to the Bar Exam: IntroductionǡʹͲ Ǥ Ǥ Ǥ Ǥ Ǥ
ȋʹͲͲͶȌǤ
ͳͲǤ     ǲ   ǡǳ   ǲ    
ǯ ǤǳMultistate
Performance Testǡ ǯ  Ǥ Ǥ  ǡ ǣȀȀǤ ǤȀǦ ǦȀȀ
ȏǣȀȀǤ ȀǦʹ Ȑȋ ǤͷǡʹͲͳͷȌǤǲʹǳ
      ǡ     ǲǦǳ   
ǲ ǯ   
ǤǳƬ ǡsupraͳʹǡ͵ͶͷǤ
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ͳͳǤ   Ǥ ǡ Framing the Debate on Mandatory Continuing Legal Education
(MCLE): The District of Columbia Bar’s Consideration of MCLEǡͺ Ǥ Ǥ  ͳͳͶͷǡͳͳͷ͵Ȃ
͵ȋͳͻͻͷȌȋ ȌǤ
ͳʹǤ  ǡ supra  ʹǡ  Ͳͻ ȋ    
    ǲ       
ǳȌǤ
ͳ͵Ǥ ǡsupraͳͳǡͳͳͷʹǤ
ͳͶǤ          ǡ  ǡ
Ǥ ȂǤ Ǥ 
ǤǡSignposts and Crossroads: A Model for Live Action Mediator Assessmentǡʹ͵  Ǥ Ǥ 
 Ǥ Ǥ ͳͻǡ ʹͲͲ ȋʹͲͲͺȌǤ         ǡ ǡ 
ǡ ǲ   ǳ
ǲ   ǳǤId.ʹʹʹǤ
ͳͷ. See  ǤǡSignposts and Crossroadsǡsupra ͳͶǤ
ͳǤ   Ǥ ǡ Who’s on First, and What’s a Professional?ǡ ͵͵ Ǥ Ǥ Ǥ Ǥ Ǥ ʹͲͷǡ
ʹʹͻȂ͵ͲȋͳͻͻͻȌǤ

39332-mqt_100-4 Sheet No. 133 Side A



39332-mqt_100-4 Sheet No. 133 Side B

07/17/2017 08:32:28

ͶͺͶǦ ͵ͺǦͶʹǦͻ ͶǦͻʹ͵ͳͳͷȋȌ

ͳ͵ͺͲ

MARQUETTE LAW REVIEW

Ȁͳ͵ȀʹͲͳͺǣ͵ͷ

ȏͳͲͲǣͳ͵ͷ͵



C M
Y K

07/17/2017 08:32:28

ͳ. Id. ʹͲȋ   ǲǳȌǤ
ͳͺǤ ǡSuing MediatorsǡsupraͳǤ
ͳͻ. See infra  ͳͺ͵ȂͺͺǤ
ͳͺͲǤ Ǧ Ǥ ǡͻ͵ǤʹͳͲͻͶǡͳͲͻͻȋ ǤǤǤǤʹͲͲͳȌȋ
ǲ  
      Ǧ    
   ǳȌǤ
ͳͺͳ. See supra  ͻʹȂͳͲͳǤ
ͳͺʹǤ   ǯǤͳǤͳͷȋǤǤǯʹͲͳȌǤ
ͳͺ͵Ǥ         Ƭ  ǤͳͲǤͲͷȋǤ  Ǥ ǯʹͲͳͲȌ
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ǡsupraͳͶȋͲͲ ǤȌǤ
ͳͺǤ ǡRegulating Mediatorsǡsupra ǡͳȂǤ
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supra  ͳͲͳǤ
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ͳʹͶͷǤ        ǡ   Ǥ     ǡ
ǣȀȀǤ ǤȀ ȀȀȀ ȀͲȀ Ȁ̴
̴Ȁ̴ ǤȏǣȀȀǤ ȀǦȐǤ
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ͳͻʹǤ  Ǥ
ǣȀȀǤ ǤȀ ȀȀ ̴Ȁ ̴̴̴̴̴
̴Ǧ̴ͲͷǦʹͳǦ̴̴Ǥ ȏǣȀȀǤ Ȁ͵ʹǦʹȐǢ see also ǡ supra  ͻǡ 
ͷȋǲͻǡͲͲͲ ǡ
ͳͲͲ  ǡ ǡ
    ǤǳȌǤ
ͳͻ͵Ǥ  ǡ The Future of Mediation: A Sociological PerspectiveʹͲͲͻ Ǥ  Ǥ Ǥ
ͶͻǡͷȋʹͲͲͻȌȋǲ  ǳȌǤ
ͳͻͶǤ       ǲ       ǳȄ  
 ǤǤ ǡMediation—Its Forms and Functions, ͶͶǤǤǤǤ
͵Ͳͷǡ ͵ʹͷȂʹ ȋͳͻͳȌǤ           ǲ  ǳ  
 ǡ ǤId.
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ͳͻ. See supra  ͳͳȂͳ͵Ǥ
ͳͻǤ ǲǳ
ǡ            ǡ  
  ǡ
ǡ
ǡ

 
Ǥ
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    ǲǦ ǳ Ǥ  ADR Ethics Board, January 2017ǡ  
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ʹͲͶ. See generally ǡThe Undocumented Closet,ͻʹǤǤǤǤͳȋʹͲͳ͵ȌǤ
ʹͲͷ. See supra  ͳͻʹȂͻͷǤ
ʹͲǤ ǡ supra  ͳ ȋǲ        
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